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Finally, if it is necessary to sum up the result of the impressions 
produced by Mr. Tennyson's drama, it must be conceded that " Queen 
Mary " contains nothing which will change the opinion of those who 
had already made up their minds that Mr. Tennyson was a master 
of form, but not of thought, that he could express, but not invent. 
On the other hand, it cannot be denied that as a study of life, " Queen 
Mary " is not only an advance, but a considerable advance, upon any- 
thing the poet has yet done. He is not losing, but gaining, ground. 
He has descended into the arena and fought for the prize without 
the assistance of his own natural weapons, and he has at once, if not 
achieved a great victory, at least escaped defeat. In spite of its 
defects, " Queen Mary " is a higher type of work than anything Mr. 
Tennyson had done before. No doubt there are natural limits to 
the poet's power of self-development, but he seems not yet to have 
reached them. If he writes a drama of Queen Elizabeth, it will 
probably be better than " Queen Mary " ; and, questionable as the suc- 
cess of " Queen Mary " is, there is still enough in it that is excellent 
to make the world ask for more. 



3. — An Introduction to the History of the Law of Real Property. By 
Kenelm Edward Digby. Macmillan & Co. Oxford. 1875. 

This is a very admirable little book. The utter lack of all educa- 
tional law-books induced Mr. Digby to write this Introduction, ar- 
ranged for the use of students, many of whom may not become 
lawyers, and possessing, therefore, a double interest, educational and 
historic. It not only presents the author's views on certain ob- 
scure portions of the law, but develops his method of instruction. 

As is truly said in the Preface, the difficulty in instructing univer- 
sity students in law is to draw the line between principle and detail. 
Of late years an effort has been made in English universities and 
American law-schools to teach law historically and scientifically as 
well as practically. Too much cannot be said in support of the theory 
which produces such efforts. Efforts such as these alone distinguish 
the school from the office, and give to its instruction an independent 
and real value. To teach law as was and is unfortunately still done 
in many cases by the simple formula, " This is the law to-day, make 
the most of it," is sheer waste of time. This method is fast being 
abandoned, and the proper theory is now, in some cases, in danger of 
being wrecked by bad practice. The line between principle and de- 
tail is hard to draw, and we therefore cordially recommend Mr. Digby's 
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book to American law professors for suggestions of method. As the 
author says very modestly, he> has only " sketched " the history of the 
law. This is precisely the right thing to do. Begin as he does 
at the beginning and .sketch freely the main principles on which the 
fabric of modern law is built, then, having developed the causes up 
to a certain point, throw all the weight of instruction on the effects, 
the law of to-day. One danger to the new theory is that its adherents 
sometimes forget that the primary object of a law-school is to turn 
out practical lawyers. The historic part of the instruction, although 
the distinguishing mark of schools, is purely secondary; and must be 
carefully subordinated to the business of making lawyers. It is an 
all-important and essential adjunct, but is in its nature subsidiary. 
Another danger is the useless elaboration of details, — the giving twelve 
examples of a principle where one would do, simply because they are 
ancient. This is mere antiquarianism of the worst kind, and absolutely 
injurious. The greatest danger of all arises from a combination of 
this love of antiquarian detail with a partiality for some one period 
particularly rich in legal curiosities. Such a period generally must 
form one link in the chain of development, but the evil is in choosing 
it for instruction to the exclusion of all that goes before and comes 
after. It may be a period when the law has an interest only from 
its iniquitous technicality, when the old system is utterly corrupted 
and the reform not yet begun. Instruction in such a period obscures 
principles by procedure, disgusts the student, and causes in his mind 
the confusion of the good theory and the vicious method, and the con- 
sequent ruin of both ; a great injury to the cause of sound education. 
The most interesting portion of Mr. Digby's work as a contribution 
to the history of law, is the first chapter. Anglo-Saxon law has been 
almost entirely neglected in all elementary treatises, Glanvil being 
generally taken as the starting-point, vague references to every- 
thing anterior being considered sufficient. In reality Glanvil repre- 
sents an advanced period of legal development. It is also not unusual 
in text-books to represent feudalism as the only source of English law 
until the advent of Bracton and Roman influence. Many authors 
leave the idea on the student's mind that feudalism sprang armed from 
the heads of the Normans, and was by them brought to England. 
The germs of this system, which was the growth of centuries, had been 
brought in by the Teutonic invasion. When the seed fell on good 
ground, as in France, it ripened very fast ; when on stony ground, as 
in England, the growth was slower, but the same result was at hand. 
William the Conqueror superimposed a fully developed system on a 
half-developed one of the same stock. It is this development before 
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the Conquest with which the first chapter deals. To fix exactly the 
first dawn of a conception of individual property in land is of course 
impossible. In dealing with this the first point in his history, the 
natural, and we think correct, inference of Mr. Digby is that the idea 
of individual property in land began with the curtilage. 

The value of a simple and comprehensible classification of the differ- 
ent kinds of land at this period is obvious. This Mr. Digby has at- 
tempted to give ; and although he has not succeeded perfectly, he has 
taken a long step in the right direction. It would have been better 
if, instead of simply separating the different sorts of land, the manner 
of their growth, and their relation to the parent stock, had been shown. 
When the Saxons settled in England, they brought with them certain 
legal conceptions as to land. The primary idea was that all land had 
been originally folcland, that is, the land of the community over which 
the king exercised rights of grant by and with consent of the people 
directly or through their representatives. At the period of the Saxon 
conquests certain other ideas had become fully developed. These 
were the property of individuals in the curtilage, the allod, or heredi- 
tary estate, an expansion of the yearly allotment, and the corporate 
property of towns, villages, hundreds, etc., in cultivated land subject 
to the allotment system, and certain defined tracts of wild land for the 
exercise of pasture and wood rights. All these legal conceptions were 
transplanted intact, and with them, of course, a large mass of folcland 
still existed. The king, in his capacity of distributor, soon created 
a new class, which gave rise to many new forms and new conceptions, 
but which all fall under one head of Bocland. Gradually, as in Ger- 
many, the theory was developed that all land not already subject to 
ownership, all the folcland or land susceptible of royal grants, was the 
property of the king. The consent of the people to these grants, 
recognized by the joinder of the Witan in all the charters, was grad^ 
ually lost sight of, and the ancient folcland became the terra regis of 
Domesday. 

In the limits of a notice it is only possible to indicate as above a 
method of classification which appears to offer a reasonable probabil- 
ity of success. Folcland, the usual stumbling-block, has proved one 
to Mr. Digby. The attempt to make a distinct class of wild or waste 
land is, we venture to think, a mistake, for wild land, unless mark 
land, to adopt the German phrase, was only folcland ; and the mere 
fact that it was wild made it none the less so. 

Full justice is, in almost all cases, done to the legal conceptions 
which were common in the period before the Conquest. The reader 
is not here forced to suppose that all legal ideas, simple and complex, 
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were either Norman or Roman. In dealing -with tenures and their 
origin, Mr. Digby gives a satisfactory description of the fundamental 
relation of princeps and comes. Oddly enough, in dealing with this 
portion of his subject, he is still a little hampered by the emphyteusis. 
He seems unable entirely to make up his mind that it was merely a 
circumstance favorable to the development of the commoner form of 
feudal tenure. The old idea that military tenure, and not the Teu- 
tonic relation of lord and man, is at the bottom of feudalism is here 
slightly apparent. The section on the manor courts is unnecessarily 
confusing, because the leading idea of the replacement of the old legal 
unit, the hundred court, .by the manor courts, is not made sufficiently 
prominent. 

The best part of the book is that treating of legal development un- 
der Henry II. From this point Mr. Digby is on well-trodden ground, 
but his work is none the less useful. The excerpts are singularly 
good. The selections are all important passages, neither too many nor 
too few, and the running commentary enhances their value. Mr. Digby 
has been singularly happy in his pruning. All the dead branches are 
lopped off, to the immense improvement of the main stems. The stu- 
dent's mind is thus relieved from the cumbrous and confused learning 
of early law in real property. 

Two points are suggested by the latter portion of the book, in treat- 
ing which Mr. Digby has partially failed. No account is given of war- 
ranty, the leading idea of early Teutonic law. The whole system in 
regard to personal property may be found in the early laws, and the 
exact resemblance between the warranty of personal property and the 
later warranty of real property shows their close relationship. If, in- 
stead of confining himself to the regular English favorites, Von Maurer 
and Nasse, Mr. Digby had made a little excursion into Sohm's " Lex 
Salica " and the " Leges Barbarorum," a good chapter on warranty 
might have been the result. The other point neglected by Mr. Digby 
is dower. The account of this important branch of the law is begun 
with the dower ad ostium ecclesice, a comparatively late period. No sin- 
gle branch of law is more elaborated or exhibits higher legal concep- 
tions at early periods than dower. This rich field is left utterly un- 
touched, and the only conclusion offered by Mr. Digby is that dower 
suddenly appeared in the time of Henry II. This is, however, a charge 
which cannot be brought against the author in any other instance. 
The existence of many fundamental ideas among the Saxon is, as we 
have said, fully recognized. The effort is always to trace them down 
conscientiously from the early native sources. The chapter on wills 
well illustrates this. The ordinary text-book would apparently have 
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one believe that, somewhere in the reign of Henry VII., the brilliant 
conception of arranging for the disposition of property after death 
occurred to some one, and the plan was so well received that in 
Henry VTII.'s reign legislation on the subject became necessary. 
There is none of this stupidity here. Without enlarging on the trite 
proposition, that every man likes to dispose of his property as he 
pleases, the common use of wills among the Saxons, their temporary 
abolition and subsequent revival, are briefly and clearly sketched. 

In all the chapters relating to feudalism and its customs, the work 
is exceptionally good. All the complicated tenures, customs, etc., are 
concisely and thoroughly defined, with illustrative excerpts, which 
make the book very valuable for reference and an indispensable aid 
to the professor of mediaeval history who is striving vainly to give his 
students an idea of feudalism from Hallam or some like book. 

Increasing in fulness of detail, the treatment of modern law leaves 
nothing to be desired, and exhibits the advantages of the author's 
method. As a whole, the book, although the author, with great mod- 
esty, makes no claim, as he might justly have done, to originality, 
is most useful and valuable. Eeal property offers the most favor- 
able opportunity for historical work of this sort, but the example 
might be advantageously imitated in other branches. 

h. c. L. 



4. — Romisches Staatsrecht, von Theodob Mommsbn. Zweiter Band. 
Erste Abtheilung. Leipzig. Verlag von S. Hirzel. 1874. 8vo. pp. 
697. 

The present instalment of Marquardt and Mommsen's Handbuch 
der Komischen- Alterthumer, treats of the magistrates of the Repub- 
lic ; the Emperor and his officials appear to be reserved for the second 
"Abtheilung." When reviewing the first volume (North American 
Review, April, 1873), we ventured to express the opinion that the 
succeeding volume would not contain so much that was new, whether 
in facts or in theories. In this we were mistaken. The discussion of 
the individual magistrates here given is hardly inferior in originality 
and interest to the general discussion of the nature of the magistracy 
contained in the first volume. 

The view taken of the Consulate, that it embodied the full royal 
power, only limited by the three features, — the yearly term of office, 
the equal powers of the two colleagues, and the right of ' Provocatio, — 
is familiar to all readers of Mommsen. In the present volume he 
insists more strongly than ever upon the doctrine that the consul is 
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